STUDIO LEGALE & TRIBUTARIO
PROF. AVV. FRANCESCO MOSCHETTI
PADOVA - VERONA

September 2007

ITALY

TRANSACTIONS WITH ENTITIES LOCATED IN TAX HAVENS: AMENDMENTS TO
THE LEGAL REQUIREMENTS FOR DEDUCTIBILITY OF EXPENSES

Legal requirements for the deductibility of expenses prior to the Finance Act 2007:

Under Art. 110, paragraph 10, of the Italian Income Tax Act (hereinafter, ITA) costs and
other expenses deriving from transactions with entities located in tax havens are in principle
not deductible for Italian tax purposes. However, paragraph 11 of the same Article allows
Italian companies to deduct such costs provided that:

(i) they prove that said foreign entities carry out a real business activity or,
alternatively, that the relevant transactions have a sound business purpose and
have actually taken place (i.e. business purpose test); and

(ii) they indicate the amount of such costs also in a separate section of the corporate
tax return (last sentence of paragraph 11).

Accordingly, the Italian tax authorities have disallowed the deduction of such costs when
they were not separately and specifically indicated as described above. Moreover, the Italian
tax authorities have also denied taxpayers the possibility to amend their corporate tax return
(i.e. filling out also the specific section) when a tax assessment procedure has been initiated
against them.

The Presidential Decree No. 322/1998 (Guidelines for filing Income Tax Returns Act)
generally allows -i.e. without mentioning whether or not a tax assessment procedure has
started- taxpayers to complete the information indicated in their tax return with a
supplementary tax return to be filed within a prescribed term. On these grounds, the tax
authorities’ strict interpretation of Art. 110, paragraph 11, of the ITA has been criticized by
many ltalian scholars.

35137 PADOVA - Passeggiata del Carmine n. 2 — Tel. (049) 8757011 - Fax (049) 8754164
37129 VERONA - Lungadige Sammicheli n. 3 - Tel. (045) 8030550 - Fax (045) 8040844
E-mail: f.moschetti@studiomoschetti.com info@studiomoschetti.com
Partita I.V.A. 00623630282 - Codice Fiscale MSC FNC 42A21 G224A

STUDI
COLLEGATI:
LINKED LAW
FIRMS:

ARGENTINA
Buenos Aires
Mendoza
Rosario
Salta

AUSTRIA
Wien

BRAZIL
Sao Paulo
Rio de Janeiro

CHILE
Santiago de
Chile

CoLOMBIA
Bogota

EcuADOR
Quito

GREECE
Athens

HUNGARY
Budapest

MEJico
Ciudad de
Méjico
PERU

Lima

SPAIN
Barcelona

SWITZERLAND
Bern
Zurich

URUGUAY
Montevideo

VENEZUELA
Caracas



STUDIO LEGALE & TRIBUTARIO
PROF. AVV. FRANCESCO MOSCHETTI
PADOVA - VERONA

Legal requirements for the deductibility of expenses as amended by the Finance Act
2007:

The Finance Act 2007 (viz. Art. 1, paragraphs 301, 302 and 303) has brought in the
following amendments:

(i) A sentence stating that “the amount of costs and other expenses deriving from
transactions with entities located in tax havens shall be indicated separately in
the corporate tax return” has been included in Art. 110, paragraph 11, of the
ITA.

(if) At the same time, the last sentence of paragraph 11 has been repealed. Therefore,
the separate and specific indication of the amount of costs is, as such, no
longer a requirement for the deduction.

(if) However, the failure to separately indicate such costs is now punished with a tax
penalty equal to 10% of the total amount of costs and expenses omitted. The
tax penalty may vary within 500 and 50,000 Euro.

(iii) The tax penalty described above will also apply to failures to separately indicate
said costs that have occurred before the entry into force of the Finance Act
2007 (i.e. January 1, 2007). In this case, however, the tax penalty may not be
higher than 2,065.83 Euro.
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