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In 2008 the Italian Supreme Court decided on thebase of rights” in tax matters

The abuse of rights principle is inherent to thealtan tax system

AUSTRIA
Wien

The year 2008 has been characterized by sever@iates of the Italian Supreme Court BraziL |
Sé&o Paulo

regarding the application of thaBuse of rightsprinciple to tax matters. Rio de Janeiro

The importance of these decisions is due to thietfet (until now) a general principle of ~CHLE

Santiago de

“abuse of rights” is1ot explicitlyprovided for by Italian law Chile
. o C
Differently from tax fraud, the “abuse of rightsé$ in the_formal observanaé the legal B:.m
. . . Shanghai
rules, through which, however, the taxpayer sulbistén pursues unlawful tax savings. In
CoLomBIA

such cases, when the tax authorities prove the t¢dckconomic substance, they may Bogota
disregard the tax effects of the transactions edraut by the taxpayer and, accordingly, (EDE;:QDOR
deny the tax advantage.

GREECE
* * % Athens

HUNGARY

In three decisions (n. 8772/08, n. 10257/08 angbB.74/08), the Supreme Court held that gydapest
the notion of “abuse of rights” can be derived fr&@ law, as defined by the European meico

. . . Ciudad de
Court of Justice in thElalifax case (C-255/02). Méjico
Therefore, according to the Supreme Court, the Sabaf rights” principle must be LPIET:*:
considered as part of the Italian legal system el§ and, as such, encompasses the wholeg,,
ltalian tax system. Barcelona
SWITZERLAND

As a result, not only does the scope of the “amisgghts” doctrine cover taxes that are gz,

ich
harmonised within the EU (like V.A.T.), but alsm#e that are note. direct taxe& aure
URUGUAY
The Supreme Court made clear that the taxpayetheasus probandthat the legal forms  Montevideo

chosen for a series of transactions correspond sow@nd business purpdd@ther than tax ~ VENEzZUELA

Caracas

savings); on the other hand, the tax authoritiesraquired to provide evidence that the

! The abuse of rights principle is laid down by otBeropean Countries; the German legislator, fetance,
provide it in Par. 42 of thAbgabenordnungRevenue Code).

2 It's worth to be noticed that the abuse of righisiciple has been applied by the ECJ also to tifeeccases
(for instance in Cadbury Schweppes case, C- 196®&eptember 2004).
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aforesaid transactions lackedonomic substante The tax authorities shall thus act Srtubi

COLLEGATI:
cautiously, taking into account that the taxpayehsice to use contractual forms that may LINKED Law
FIRMS:
result in a lower tax burden is part of his businé®edom, enshrined in the Italian
Constitution as well as in the EC legal system AARGENTINA
Finally, the Supreme Court stated that, havingsiisrce in the EC law, the “abuse of o2
Salt
rights” principle can be applieex officio by the judge at any time in the course of the -
AUSTRIA
proceedings Wien
* k% BRrAZIL
Séo Paulo _
On 23 December 2008 the Joined Chambers of theeBgpiCourt handed down two R deJaneiro
decisions (n. 30055 and 30057), which, to somengxtedefined the previous judgments. oo de
. . . . Chil
Mainly, the Supreme Court’s Joined Chambers uptiedonclusions reached in the 2008 -
CHINA
previous decisions, that is the existence of a gém@ti-avoidance rulé.e. the “abuse of  Beijing
Shanghai
rights” principle).
CoLomBIA

However, the 23 December 2009 decisions stated whtht regard to direct taxation, the Bogoa

EcuADOR
Quito

than in the EC (case) law. Specifically, the “dbilto pay” principle (under art. 53, greece
Athens

source of the aforesaid principle is to be foundhe Italian Constitutional rules, rather

paragraph 1, of the Italian Constitution) and tpeogressive income taxation” principle

H
(art. 53, paragraph 2) are the bases for both &ppb/ing taxes and those providing for tax Bt’d”a%‘éiﬁ

benefits. MEJICo
Ciudad de

Therefore, according to the Italian Supreme Cothg “abuse of rights” principle is  Méiico

embodied in these fundamental tax rulebereby a taxpayer is not allowed to obtain tax "=~V

Lima

saving through an “artificial use of legal form#’these have no other substantial motive o,

. . Barcelona
than the tax saving itself.
.. . . wp . SWITZERLAND
The joined chambers of the Supreme Court obseihadtiie introduction of specific anti-  gern
Zurich

avoidance rules in the Italian tax system doesmietfere with the existence of an inherent
URUGUAY

and general anti-avoidance principle; on the contrspecific anti-avoidance rules should Montevideo

be interpreted as an actual indication of the erist of a general anti-avoidance rule \C/aEgg‘éELA

* % %

3 Also the ECJ in many occasions stated that theofisfundamental freedom in order to obtain a Iotae
burden does not entail in itself abuse of rights.

* According to the authors of this Newsletter, #tistement does not respect the rights of the gauieross-
examine the relevant facts of the case since theifistance.
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The conclusions of the 2008 Supreme Court decisiadikely to strengthen the position gr UDI
OLLEGATI:

of the Italian tax authorities in pending casesolawg the use of sham transactions. LINKEDLaw
FIRMS:

Stating that a general anti-abuse rule is inheteeiie Italian tax system will give the tax

authorities an extra tool to counter tax abuserseise QRGENT'NA
uenos Aires

Mendoza

On the other hand the taxpayer — according to tiygré®ne Court’'s Joined Chambers gosario
Salt

decisions — may prove that there issmund business behavidun order to avoid the o
AUSTRIA

application of the abuse of rights principle. Wien
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