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The position of the Court of Justice on the deniabf VAT deduction for “awareness” continues, ...,
albeit with greater guarantees in cases of subjegtly non-existent operations. AUSTRIA
And the legal uncertainty on the “sentinel tax” taypayer, together with the failure to meet the e
ARZEBAIJAN
EU rules, still remain.
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Sao Paulo
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With the Maks Pen EOOQudgement of February 13, 2014 (C-18/13), relatethe facts -, .

occurred in Bulgaria, the Court of Justice pron@sagain on the denial to deduct VAT for

Santiago de Chile

CHINA

awareness, as in the previous judgeméxel Kittelof July 6, 2006 (C-439/04 e 440/04). Beijng

VAT payment), in this case the facts relate totirial transactions allegedly fictitious, accordiog

Shanghai
However, unlike theAxel Kittel judgement (when it came to real operations withttech

COLOMBIA
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the Bulgarian financial adiminstration . Prague

At par. 27 the Court of Justice states that thei linisuse of the right to deduct even in trgeﬁgADOR

case in whicha taxable person knew or should have known tiyabis purchase, he took partin an,_ .,

operation that was connected with VAT evastonrecalling, as a basis of this approach, Bloaik

GREECE
Athens

judgement (C-285/11), par. 38-39. Such a judgenientirn, cites theédxel Kittel sentence of 2006,

INDIA

which first stated the refusal to deduct VAT fow@aeness”. Mumbai

New Delhi

Two remarks can be made in relation to this reoding. IRLANDA

On the one hand it innovates, if compared\i@! Kittel,in terms of theguarantees of the | .. ...,

right to deduct. Maks Penis not limited to the denial of the right to detldior mere . .., sran

awareness of participating in the fraudulent cohad®thers (as stated in the final part of;¢;co

iudad de Méjico
Axel Kitte). The denial of VAT deduction is subject to theutle conditiona) that the ° "
PANAMA

service is provided by a different supplier (faderable, among other things, from the lackudad de Panama

of personnel, of material resources and of the ssaog assets)and b) that the taxable PERU

Lima

person was aware of the supplier's fraudulent hehav POLAND

Warszawa

In this respect, taking into account that the “démwif deduction for awareness” iSRecnoUNITO

London

often invoked in the hypothesis of subjectively exstent operations, th#laks Pen
SWITZERLAND

Bern

judgment is certainly to be considered positively. Zurich

Firstly, the financial administration will have prove the diversity of the suppliertauxistan
(objective element), and only secondly also theterce of the subjective element. TURKMENISTAN
The second remark concertige relationship between the judgments of the Courbf Ukraina

Justice and the primary sources of the Community ha. URUGUAY

Montevideo

It seems clear that th®aks Penjudgement applies to the letter the denial Qf -2=4

deduction for “awareness” created by #heel Kitteljudgement This is in fact recalled by
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theBonik sentence, which is often cited baks Pen TheBonikjudgement is also recalled,
even more recently, by therin OOD sentence of March 13, 2014 (par. 40-42-44-45).

With respect to these references of previous judmsn and in the absence of a
legal text as a basis of the prediction of sucla@nfraud measure, the Italian legal system
seems to belong tocmmon lavsystem where the principle of teare decisiprevails.

But in the Italian legal system the principle ajadity still prevails, for constitutional
choice.

—_—

The judgments of the Court of Justice, neverthel@swide useful insights.

The judge of theMaks Penudgement is aware of the need for the Commuiaity |
to be based on the primary sources (Treaty, Direstand Regulations) .

We read at par. 36 of such judgement thfa national court is bound to interpret
the domestic law, as far as possible, in the lgfhthe wording and purpose of the directive

From the text of the Sixth Directive, as well asnfr that of the Directive of 2006,
no principle of denial of deduction based on aascije element can be inferred.

On the contrary, what can be inferred is thatdbegations to the Directive are up
to the Member Stat§sergowith Parliamentary intervention.

The judge of the sentené&in OOD, has clearly stated, at par. 29, that the appeal t
the Court of Justice isah instrument of cooperation between the Court #rednational
courts, by means of which the Court provides th&onal courts with the_ points of
interpretation of the Union law that they need aive the dispute they are called upon to
settle.

The duty to comply with the provisions of the laamd above all with the principle
of legality is still, therefore, in the hands o&thational court.

Edited by
Giovanni Moschetti

' E.g. art. 27, n.1, of the Sixth Directive providhat ‘the Council, acting unanimously on a proposal fritv@ Commission, may
authorize each Member State to introduce speci@smes for derogation to this Directive in orderdinplify the tax collection
or to prevent tax fraud or evasidn
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